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may, before taking legal action, file an application to request that the people's court
order to have such act ceased. When filing such an application, the applicant shall
provide guarantee. In the event of failure to provide guarantee, the application shall
be rejected. The people's court shall make a ruling within 48 hours from the time of its
acceptance of the application. If an extension is needed under special circumstances,
a 48-hour extension may be allowed. If a ruling is made to order to have the relevant
act ceased, it shall be enforced immediately. The party that is dissatisfied with the
ruling may file once for review, and the enforcement shall not be suspended during
the period of review. If the applicant does not take legal action within 15 days from
the date the people's court takes measures to have the relevant act ceased, the
people's court shall lift such measures. If the application is wrong, the applicant shall

compensate the losses suffered by respondent due to ceasing of the relevant act.

Article 67 To check a patent infringement, when evidence might be lost or might be
hard to acquire thereafter, the patentee or interested party may, before taking legal
action, file an application with the people's court for evidence preservation. If the
people's court takes preservation measures, it may order the applicant to provide
guarantee. If the applicant fails to provide guarantee, the application shall be rejected.

The people's court shall make a ruling within 48 hours from the time of its acceptance
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of the application. If it rules to take preservation measures, such a ruling shall be
enforced immediately. If the applicant does not take legal action within 15 days from
the date the people's court takes preservation measures, the people's court shall lift

such measures.

Article 68 The period of limitation for action against patent right infringement shall be
two years, commencing from the date when the patentee or interested party knows
or should have known of the infringement. If an appropriate royalty is not paid for
using an invention during the period from the publication of the invention patent
application to the grant of the patent right, the period of limitation for taking legal
action by the patentee for requesting payment of royalties shall be two years,
commencing from the date when the patentee knows or should have known of the
use of that patent by another person. However, the period of limitation for action shall
commence from the date when the patent right is granted, if the patentee knows or

should have known of the use before the patent right is granted.

Article 69 The following shall not be deemed to be patent right infringement:

(1) After a patented product or a product directly obtained by using the patented

method is sold by the patentee or sold by any unit or individual with the permission of

Borsam | Add: 301, Tower D, Galaxy World, Minzhi, Longhua, Shenzhen, P.R China
Web: www.borsamip.com | Email: mail@borsam.cn | Tel: +86 755 82078123 | Fax: +86 755 82078121



BORSAM
INTELLECTUAL PROPERTY

Patent | Trademark | Copyright | Litigation

the patentee, any other person uses, offers to sell, sells or imports that product;

(2) Before the date of patent application, any other person has already manufactured
identical products, used identical method or has made necessary preparations for
the manufacture or use and continues to manufacture the products or use the

method within the original scope;

(3) With respect to any foreign means of transportation that temporarily passes
through the territory, territorial waters, or territorial airspace of China, the relevant
patent is used in the devices and installations for its own needs, in accordance with
the agreement concluded between the country it belong to and China, or in
accordance with any international treaty to which both countries have acceded, or on

the principle of mutual benefit;

(4) Any person uses the relevant patent specially for the purpose of scientific

research and experimentation; and

(5) Any person produces, uses, or imports patented drugs or patented medical
apparatus and instruments, for the purpose of providing information required for

administrative examination and approval, or produces or any other person imports
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patented drugs or patented medical apparatus and instruments especially for that

person.

Article 70 Where any person, for the purpose of production and business operation,
uses, offers to sell or sells a patent-infringing product without knowing that such
product is produced and sold without permission of the patentee, he shall not be
liable for compensation provided that the legitimate source of the product can be

proved.

Article 71 If, in violation of the provisions of Article 20 of this Law, a person files an
application for patent in a foreign country, thereby divulging national secrets, the unit
where he works or the competent authority at a higher level shall impose on him an
administrative sanction. If a crime is constituted, he shall be investigated for criminal

responsibility according to law.

Article 72 If a person usurps the right of an inventor or designer to apply for a
non-employment invention patent, or usurps any other rights and interests of an
inventor or designer specified in this Law, he shall be given an administrative

sanction by the unit where he works or the competent authority at a higher level.
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Article 73 The administration department for patent-related work shall not be
involved in recommending patented products to the public or engage in any other
similar business activities. If the administration department for patent-related work
violates the provisions of the preceding paragraph, its immediate superior or the
supervisory authority shall order it to rectify, and confiscate its unlawful gains, if any;
if the circumstances are serious, the principal leading person directly in charge and
the other persons directly responsible shall be given administrative sanctions in

accordance with law.

Article 74 Where a staff member of the government department engaged in
administration of patent-related work or of a relevant department neglects his duty,
abuses his power, or commits irregularities for personal gain, which constitutes a
crime, he shall be pursued for criminal responsibility in accordance with law. If the
case is not serious enough to constitute a crime, he shall be given an administrative

sanction in accordance with law.
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Chapter VIl Supplementary Provisions

Article 75 To apply for patent at the patent administrative department under the

State Council or go through other formalities, fees shall be paid in accordance with

relevant regulations.

Article 76 This Law shall go into effect on April 1, 1985.
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